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A tacit fourth condition for the application of this rule seems
to be Swiss nationality or at least Swiss domicil of both
parties j53 if the parties have in fact, and not merely fictitiously
transferred their domicil from Switzerland to a foreign place,
the provision is inoperative, just as the American evasion
rules.
Apart from the rule just mentioned on evasion, which may
or may not be included in the idea of international public
policy, Swiss courts reserve to themselves the discretionary
power to consider a marriage void on grounds of public policy.
The Federal Tribunal, emphasizing the necessity of such
stringent national policy, has recently denied recognition to a
foreign remarriage of a Swiss citizen who was still married
under Swiss law.54 However, not all grounds for invalidity,
opposed to the marriage of foreigners in Switzerland, are ap-
plicable to the foreign marriage of a Swiss subject.55 Particu-
larly, the provisions preventing marriage between uncle and
niece and aunt and nephew do not have the effect of invali-
dating a marriage celebrated abroad, although in such cases
Swiss certificates that the candidates are capable of intermar-
rying are not issued.56
3. Exceptions: Permissive Public Policy
The United States. In the United States, it is a fairly well
settled policy that foreign penal restrictions upon freedom are
not recognized. This principle applies to penal legislative pro-
hibitions on remarriage; extraterritorial effect is denied to
traveled to Brighton, England, to marry there, and NAG. art. yf. was invoked
aci abundantlam.
53 Cf. SCHNITZER 159, and BECK, NAG. 241 no. 88, having different opinions.
BECK, NAG. 241 no. 85, and others suggest that the husband must be a Swiss
citizen j I have disregarded this arbitrary opinion.
54 BG. (May 13, 1938) 64 BGE. II 74.
55 BECKS NAG. 232 no. 56 and ibid. 262 no. 154.
56 BECK, NAG. 232 no. 57.